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January 19, 2010

To: Mississippi Department of Environmental Quality
Environmental Permits Division
Attn: Bryan Collins, Permit Engineer

From: Alexander J. Sagady
Environmental Consultant
(517)332-6971: ajs@sagady.com

RE: Commentor’s Letter Memorandum Concerning:

Mississippi Power Company - Kemper IGCC Facility
PSD Permit Public Notice and Facility PSD Application;
Draft Prevention of Significant Deterioration Air Permit

The Mississippi Department of Environmental Quality - Environmental Permits Division
(MDEQ-EPD) issued a December 17, 2009 public notice concerning a draft Prevention of
Significant Deterioration Permit proposed for the Mississippi Power Company - Kemper
IGCC facility.

The purpose of this memorandum communication is to transmit the comments herein for
timely filing during the public comment period announced in the public notice as set forth
below.

1 Commentor’s Identity and the Purpose of this Comment Workproduct       

This letter memorandum is intended as a public comment filed with the Mississippi
Department of Environmental Quality - Environmental Permits Division in response to the
MDEQ-EPD public notice posted on MDEQ’s web site.   

The comment is being filed on behalf of Concerned Citizens for Clean Air, Mississippi AFL-
CIO and the Mississippi Building Trades Council.   These groups have members, supporters,
and supporting organizations with members living and working in the affected vicinity of the
proposed Kemper IGCC project.  These organizations authorized Alex J.  Sagady &
Associates to carry out an independent review of the PSD permit application and the draft
MDEQ-EPD permit and to file the written results of the review with your agency.   The
intended purpose of this filing is to ensure the named groups are listed as providing
comments during the public notice period and for purposes of any potential future appeal of
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the final MDEQ-EPD permit-issuance decision on the Mississippi Power Company application.

2 Request to be Notified in Writing of Certain Matters

When MDEQ-EPD makes a future permit issuance decision after the close of the public
comment period, we request by this letter memorandum that your agency make a prompt
notification to Commentors in writing of all future decisions involving the Mississippi Power
Company - Kemper IGCC matter.    

This comment letter explicitly requests that we be notified on the availability of any MDEQ-
EPD public responsiveness summary answering public comments made during the public
hearing-public notice comment proceeding.

We request your agency to provide written timely notification of all future agency decisions
that are sufficiently timely that allow Commenters at least 30 days of advance notice before
the deadline for any appeal under MDEQ-EPD administrative rules of practice or other
administrative procedure requirements.

Please send a copy of any the final permit as issued and any comment responsiveness
summary prepared by your agency.  Please provide these documents to:

Alexander J.  Sagady
Environmental Consultant
657 Spartan Ave
East Lansing, MI 48823
(517)332-6971

This letter shall serve as advanced certification of financial responsibility for payment to
MDEQ-EPD of any required duplication expense needed to provide this information.  Please
send an invoice for any amount due for such service of documents and I will promptly pay
any such amount due (not to exceed $200.00 without prior notice).



1  See Sections 2.2.1, 2.3.2 and 2.4.2, et al in U.S. Department of Energy - Office of Fossil Energy -
National Energy Technology Laboratory, KEMPER COUNTY IGCC PROJECT - DRAFT ENVIRONMENTAL
IMPACT STATEMENT   DOE/EIS-0409D, Vol 1, November 2009

2  See discussion on p.  A.3-4 of the EPA 1990 Draft New Source Review manual
and EPA’s original PSD rule preamble published on August 7, 1980 at 45 Fed. Reg. 
52695.
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3 Review Findings and Comments of Alex J.  Sagady & Associates for Filing on
Behalf of Concerned Citizens for Clean Air, the Mississippi AFL-CIO and the
Mississippi Building Trades Council 

3.1 The Draft Permit Must Not Issue Since the Applicant Has Improperly and
Impermissibly Excluded Coal Mining Emission Units and Fugitive Sources from
the Scope of the Major Stationary Source Determination and Process Review,
Emissions Characterization and Best Available Control Technology
Determination in Mississippi Power Company’s PSD Permit Application
Submittal

The Applicant’s Prevention of Significant Deterioration (PSD) air permit application covered
only the process equipment and fugitive sources directly in relation to syngas generation,
processing, combustion turbines and other equipment identified as part of the central
structure for the power plant facility.   In doing so, the Applicant did not include all
pollutant-emitting activities which are planned for this site and which are part of the ultimate 
major stationary source contemplated by the Applicants.

The Applicant’s submittal does not include pollutant emitting processes and structures
associated with the lignite coal mine operations to be opened, mined and reclaimed, as well
as conveyors, screens, roads and other mine-related pollutant emitting processes and
activities.   The mine-related management and operations are described as detailed in the
draft environmental impact statement submitted by the U.S. Department of Energy.1   This
latter document is not a part of the present air permit application, but clearly describes the
overall project and its primary construct to operate the power facility directly adjacent to its
lignite full source and the design basis of the proposal.

The MDEQ’s Rule APC-S-5 generally binds the Mississippi PSD requirements to provisions
of federal PSD rules at 40 C.F.R. §52.21 and 40 C.F.R. §51.166.    The purpose and plain
meaning of rule APC-S-5 is to directly adopted the cited portions of federal PSD regulations
as though they are Mississippi regulations.   As a result, there should be no distinction in the
interpretations of the federal rule provisions that would show a difference between the
controlling effect of a federal rule provisions as interpreted by U.S. EPA when compared to
interpretation by MDEQ.

U.S. EPA has interpreted facilities that “...convey, store, or otherwise assist in the production
of the principal product...”  to be considered as support facilities.2  Such support facilities are



4

thus pollutant-generating activities that must be considered as part of the major stationary
source embodying the primary purpose of the facility being considered.   In the present case,
review of the US DOE Draft EIS indicates that the power plant is being sited directly
adjacent to the coal resource facility proposed for mining and that the output of the mine will
be conveyed as the sole source of coal provided to the proposed electricity generating facility
once the coal production actually begins.   Another offsite lignite mine will temporarily
supply coal until sufficient lignite production is achieved by the planned on-site coal mine.  
The lignite mine to be established next to the IGCC facility is not shown as having any other
customers for the lignite produced.  Commentor’s impression from past Draft EIS review is
that all of the lignite produced at the mine will be directed to the IGCC facility.    

Because the proposed lignite mine at the site will be a captive facility of the proposed IGCC
facility and since the coal mine will be located on an adjacent and contiguous site and
because physical connections will be present between the mine and the IGCC power plant
(roads, conveyors, etc.), the lignite mine must be considered a support facility for the planned
IGCC power production operations.

Under EPA’s past interpretations of the major stationary source definition and applicability
requirements, facilities such as the planned lignite mine that are adjacent to and physically
connected to the IGCC electric generating facility must be considered support facilities and
part of the primary major stationary source at a site even if they are under different corporate
ownership and have difference 2 digit SIC codes.   See Exhibits #1-5 for examples of EPA
determinations saying that a support facility must be included in the scope of the totality of a
major stationary source for the primary purpose facility.

Under traditional and usual interpretations of the definition of a source under the Clean Air
Act and applicable EPA regulations, the planned lignite mine support facility must be
included within the totality of the major stationary source presently being considered.   The
lignite mine contains equipment, process and fugitive sources which are part of the planned
major stationary source at the site that will be put in place to support operation of the
electrical generating facility that is planned.   

Since the planned lignite mine was not included in the major stationary source permit
application, Applicant’s submittal cannot be approved and the draft MDEQ PSD permit must
not issue since the planned coal mining emission units have had no emission characterization,
no best available control technology (BACT) review, no BACT emission limitations and no
public notice/review of proposed emission limitations.   

Since the MDEQ draft permit does not contain emission limitations reflecting best available
control technology for the planned lignite mine, no permit can issue since not all of the
planned emission units were subjected to the required pre-construction PSD review.   The
current plans of MDEQ-EPD to issue a minor source air discharge permit covering the mine
that are apart from the present MPC power plant permit cannot rescue the present draft
permit from this problem.    No minor source permit proceeding and issuance can stand in for
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the requirement to include the mine-related emission and process units in with the totality of
the power plant PSD air permit application.

Since Mississippi Power Company did not obtain a proper preconstruction review permit for
the planned major stationary source facility, MPC cannot commence construction on any part
of the facility without vulnerability to citizen suits to enforce PSD requirements filed
pursuant to 42 U.S.C. §7604 and to compel enforcement under 42 U.S.C. §7477, 42 U.S.C.
§7410 and the federally approved Mississippi State Implementation Plan.

3.2 The MDEQ-EPD’s Publication of a Draft Permit and Staff Report Indicate an  
Abdication of the Agency’s PM-2.5 Air Quality Planning and New Source Review
Responsibilities that Impermissibly Jeopardizes Future Area Compliance With
Health-Related National Ambient Air Quality Standards for PM-2.5

On September 15, 2009, Mississippi Power Company (MPC) submitted a document alleged
to be a complete, revised and updated PSD air permit application as claimed in a letter from
Charles Berry, Manager, Environmental Quality to Bryan Collins, MDEQ-EPD permit
engineer.   Commenters obtained a PDF of this permit application material and reviewed it in
detail.

Nothing contained in the submitted material contains either sufficient, complete and/or
appropriate review of the PM-2.5 ambient air quality issues posed by construction and
operation of the proposed facility.   

MDEQ-EPD tentative decision appears to be that no valid review and finding will be
conducted as part of the PSD air permit action to determine what effect construction and
operation of the power plant/coal mine would have on the attainment and maintenance of the
National Ambient Air Quality Standards for PM-2.5 in areas around the proposed facility.   

MDEQ-EPD’s abdication of its responsibility to protect the public from PM-2.5 air
contamination is conduct barred by specific Federal Clean Air Act provisions at 42 U.S.C
§7475(a)(3).   Nothing about the approved Mississippi State Implementation Plan under the
Clean Air Act and U.S. EPA’s overall supervision of MS SIP activities can be construed as
leading to, or otherwise authorizing, a violation of 42 U.S.C §7475(a)(3).

MDEQ-EPD’s has failed to recognize that current PM-2.5 ambient air quality baseline
conditions together with new PM-2.5 emissions from the future MPC IGCC facility threatens
attainment and maintenance of the PM-2.5 National Ambient Air Quality Standards
(NAAQS).    Table 4.2-4 on NAAQS Impact Analysis contained in the Draft Environmental
Impact Statement on the Kemper IGCC project shows PM-2.5 ambient background as 28.9
ug/M3 for the 24-hour average and 13.2 ug/M3 for the annual average.   This leaves a margin



3  See FR notice beginning at 73 Fed.  Reg.  28321, published on May 16, 2008.
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of only 6.1 ug/M3 (24-hour average) and 1.8 ug/M3 (annual) underneath the present NAAQS
concentration for ambient degradation allowable with the present background.   

The very small amount of available air quality degradation allowable in the area of the
proposed facility means that the proposed facility may emit PM-2.5 that has the potential to
either cause or contribute to PM-2.5 NAAQS violations, or otherwise jeopardize attainment
and maintenance for both the 24-hour and the annual PM-2.5 NAAQS standards.   No PSD
permit may issue without proper review and consideration of this issue.

When new major stationary source facility emissions of PM-2.5 would either cause or
contribute to violations of PM-2.5 NAAQS standards, all new source review permitting
procedure must be carried out under 40 C.F.R. Part 51, Appendix S after the publication of
EPA rule on NSR program implementation for PM-2.5.3   Neither the Applicant’s submittal
nor MDEQ-EPD’s review of it conform to the present NSR requirements binding in the
present circumstances with the high PM-2.5 ambient background in the area of the proposed
IGCC power plant/coal mine major stationary source.

It was never the intent of EPA’s ‘PM-10 surrogate for PM-2.5' policy to allow any such
jeopardy to PM-2.5 NAAQS standards compliance and the MDEQ-EPD/Mississippi Power
Company reliance on that policy as some kind of defensive crutch against being compelled to
do the required PM-2.5 ambient air quality and emissions characterization analysis can only
be described as erroneous and misguided agency/applicant conduct.    Taking such a
misguided actions alone is disappointing enough, but the combined agency/applicant failures
to properly consider and review emissions and ambient impacts associated with PM-2.5 are
actions with collateral threats and damages for public health from exposure to PM-2.5.   It
was never the intent of new source review regulation to allow for any such conduct by either
applicants or state/local permit-issuing authorities operating under an authorization of
authority arising in the Federal Clean Air Act.

3.3 The Provisions and Claims of the MDEQ-EPD’s Pre-Construction Review and
Preliminary Determination of Approval for the Subject Facility that Give Weight
to Material Not Shown in the Applicant’s Final September 15, 2009 “Complete”
PSD Permit Application are Either Without a Basis or Rely on Applicant’s
Previously Submitted, Technically Erroneous PM-2.5 Ambient Predictions

The final section of the MDEQ-EPD Pre-Construction Review and Preliminary
Determination of Approval addresses PM-2.5, but this agency narrative cannot be considered
an acceptable PM-2.5 ambient review, taken as a whole.   The PM-2.5 portion of the
document states in its entirety:
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“On September 16, 1997, a national ambient air quality standard for PM2.5 became
effective. The PM2.5 NSR Implementation Rule was promulgated on May 16, 2008.
The Implementation Rule allow states with approved State Implementation Plans
(SIP) to continue using PM10 as a surrogate for PM2.5 (as detailed in the April 5,
2005, EPA memorandum) until such a time as the SIP is revised. Subsequent to the
Implementation Rule, EPA took final action on a Title V petition (Louisville Gas and
Electric Company, Petition No. IV-2008-3, August 12, 2009) which detailed recent
case law decisions regarding the use of surrogate pollutants. In order to address the
issues raised in the Petition, the applicant provided additional information supporting
the use of PM10 as an appropriate surrogate for PM2.5. This information included a
discussion of the statistical relationship of the pollutants from the proposed emission
sources (see below) and a BACT review (see Section IV).”4

This MDEQ-EPD finding is defective and erroneous for the following reasons:

First, when a proposed new major stationary source can cause or contribute to a violation of
the PM-2.5 NAAQS standards as it does in the present case with the current high PM-2.5
ambient background condition, EPA’s PM-2.5 NSR Implementation Rule requires the use of
40 C.F.R. Part 51, Appendix S procedures and standards for new source review covering
Applicant’s proposed major stationary source until the formal PM-2.5 SIP approval has
occurred in a state.

Second, the Applicant’s complete application submittal of September 15, 2009 did not
contain any information addressing PM-2.5 emissions in the manner described by the
MDEQ-EPD finding.  The claimed information is not available to the public and is not part
of the public release package for PSD permits on public notice available at the MDEQ web
site.   It appears that MDEQ-EPD’s publication of the review and determination of approval
is incomplete as published since it refers to “....discussion of the statistical relationship of the
pollutants from the proposed emission sources (see below)...”   Such “statistical relationship”
information does not appear in the document which seems to precipitously end since nothing
is “below.”   There is no “statistical relationship’ and no BACT review information
addressing PM-2.5 contained in Applicant’s September 15, 2009 submittal.

The MDEQ-EPD document also appears incomplete because it refers to “a BACT review
(see Section IV).”   However, there is no section IV in the document appearing as a MS
Word document at the MDEQ-EPD on public notice web page for the MPC permits. 
Moreover, nothing contained in the MDEQ-EPD finding addresses any aspect of PM-2.5 in
any BACT review.   The stated reference in the MDEQ-EPD document lacks both clarity and
completeness.
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If MDEQ published an incomplete agency finding and determination for public review and
notice, that single fact alone is justification for a denial decision because PSD permit
decisions must be properly noticed and vetted with the public through an accurate  public
notice.  Failure to do so means the MDEQ-EPD public comment review and permit-issuance
proceeding is incomplete and not approvable.   

MDEQ-EPD must publish a new notice in a new public comment proceeding in order to
rectify this problem after the Applicant amends its PSD air permit application.  MDEQ-EPD
cannot rectify the present problem merely by publishing material in a responsiveness
document and subsequently issuing a final permit.

Commentors are aware of information that might have originated from earlier MPC air
permit applications that was included with the U.S. DOE Draft Environmental Impact
Statement that attempted a so-called “air quality model” of PM-2.5 ambient predictions by
taking PM-10 ambient modeled predictions and by rolling back the PM-10 modeling
predictions by a factor claimed to be solely from typical particle size distributions arising
from road and fugitive emission sources.5  This approach is technically erroneous and cannot
be considered in compliance with binding requirements on MDEQ-EPD to conform all air
quality modeling workproduct to 40 C.F.R. Part 51, Appendix W - Guideline on Air Quality
Models.   In making the finding above about PM-2.5 ambient impacts, Commentors assert
that MDEQ-EPD cannot rely on such erroneous and non-compliant methods for making PM-
2.5 ambient air quality predictions.   The technical errors mentioned in this paragraph are
briefed in more detail in the next subsection of this Comment.

3.4 The Draft EIS on Applicant’s Project Claimed PM-2.5 Ambient Air Quality
Impacts Reflecting So-Called “Modeling” by the Applicant that Can Never Be
Considered as a Valid Predictive Ambient Air Quality Determination Because
the Scalar Method Used is Technically Inappropriate and Fails to Comply with
40 CFR Part 51, Appendix W Guidance for Air Quality Models

The Draft EIS claims to show “modeled” results for PM 2.5 ambient air quality impacts; to
the best of our understanding, this submitted information almost certainly reflected past air
permit submittals by the Applicant to MDEQ-EPD.   The report of PM-2.5 ambient impacts
shown in the Draft EIS Table 4.2-4, “NAAQS Impact Analysis,” has a footnote attached to
the reported PM 2.5 ambient impact concentrations:

“Maximum modeled concentration from the proposed facilities and other offsite
sources. PM-2.5 modeled concentrations are estimated based on the 0.11 ratio of PM-
2.5 to PM-10.”

Upon further reading the following admission is made:
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“Current research and data indicated that the multipliers in the range of 0.06 to 0.11
can be used to infer or scale PM-2.5 concentrations for PM-10 data (EPA, 2005).  
The PM-2.5 modeled concentrations included in Table 4.2-4 were estimated by
applying a multiplier of 0.11 to the PM-10 modeled concentrations.   When using a
multiplier of 0.11 for relive PM-2.5 to PM-10, the resulting concentrations of 24-hour
and annual PM-205 would not exceed their respective NAAQS standards.”6

The year 2005 reference cited and the matter mentioned earlier in the text involving factors
relating PM-2.5 to PM-10 at fugitive dust emission sources both indicate that the Applicant
and the Draft EIS authors were relying on such a scalar method to make their so-called
“modeling” determination.

“Regarding fugitive dust and material handling sources, in 2006 EPA updated the AP-
42 emission factors for fugitive dust sources including paved and unpaved roads,
material handling and storage piles, industrial wind erosion, material transfer
operations, and construction and demolition.  The uncontrolled PM-2.5 to PM-10
ratios across all of these categories ranged from 0.10 to 0.15 (EPA, 1995a).”7

Both of the EPA papers cited for 1995a and 2005 are EPA emission factor data that sets forth
expected ratios of fugitive dust emissions for characterizing particle sizes of emissions.   That
is the only purpose of the paper and data cited.   The EPA materials are not generic methods
capable of discerning for a complex major emission source an expected ambient air quality
particle size distribution and relative particle size fractioning scalar for predicting the PM-2.5
ambient air quality portion of the particle size distribution when only PM-10 ambient air
quality data is available.   

The Draft EIS fecklessly intimates that the EPA publications on fugitive dust emissions
particle sizes somehow can serve as an accepted method of “modeling” expected PM-2.5
community ambient air quality impacts on the basis of available PM-10 ambient air quality
modeled predictions.   Commentors strenuously deny this assertion and deny that any such
result can be used in support of an ambient air quality determination in a new source review
proceeding.   To the extent that MDEQ-EPD has relied on past Applicant submittals with this
type of predictive approach, such reliance constitutes an erroneous agency determination.

Nothing about the Applicant’s use of a method in applying a scalar to PM-10 ambient
predictions as described in the Draft EIS for PM-2.5 ambient determination complies with
the air quality modeling guidelines contained in 40 CFR Part 51, Appendix W - Guideline on
Air Quality Models.   This guideline is certainly already required under the MDEQ air
permitting program for use in air quality and environmental evaluation contexts.   Appendix
W-compliant air quality modeling for PM-2.5 necessarily means using an acceptable air



10

quality model to show expected ambient air quality impacts using PM-2.5 emissions data for
each and every site point, linear, area and volume source emission unit expected with the
proposed major stationary source.   We have found no evidence that the Applicant or MDEQ-
EPD ever carried out any such required PM-2.5 air quality modeling demonstrations or
showings.

There is no aspect by which the Draft EIS-depicted method of attempting to use fugitive
emission scalars to predict complex source impact for PM-2.5 based only on available PM-10
air modeling can ever be considered a common, frequently accepted or prevailing practice
method of making predictive showings for PM-2.5 ambient air quality impact data.   Even the
EIS concedes that EPA Region IV might not allow the so-called “surrogate approach” on
PM-2.5.

To summarize, no technically acceptable PM-2.5 air quality modeling demonstration has ever
been submitted by the Applicant or considered by MDEQ-EPD.   Methods of PM-2.5
ambient prediction previously used/considered in the present case cannot be defended as
valid or characteristic air quality modeling predictive results.

3.5 EPA’s PM-2.5 New Source Review Implementation Rule Did Not Authorize
MDEQ-EPD to Allow Sources to Remove Consideration of Condensible
Particulate Matter from Current Mississippi State Implementation New Source
Review Requirements that Previously Regulated Condensible Particle Matter
Emissions

The Applicant’s September 15, 2009 PSD air permit application contains no information
about condensible particulate emissions from the proposed facility.   All of the particulate
emission limitations in the draft permit are for filterable PM only.    

The MPC failure to include condensible PM emissions must be the result of MDEQ-EPD’s
mistaken view that the May 16, 2008 publication of the EPA PM-2.5 NSR rule constituted a
deregulation of condensible particulate matter in the State of Mississippi.   The EPA May 16,
2008 final rule stated the following provision for both attainment and nonattainment new
source review:

“(vi) Particulate matter (PM) emissions, PM2.5 emissions, and PM10 emissions shall
include gaseous emissions from a source or activity which condense to form
particulate matter at ambient temperatures. On or after January 1, 2011 (or any earlier
date established in the upcoming rulemaking codifying test methods), such
Condensible particulate matter shall be accounted for in applicability determinations
and in establishing emissions limitations for PM, PM2.5 and PM10 in PSD permits.
Compliance with emissions limitations for PM, PM2.5 and PM10 issued prior to this
date shall not be based on Condensible particular matter unless required by the
terms and conditions of the permit or the applicable implementation plan.
Applicability determinations made prior to this date without accounting for
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Condensible particular matter shall not be considered in violation of this section
unless the applicable implementation plan required Condensible particular matter to
be included. “8 (emphasis added)

MDEQ’s existing air pollution control rules which are part of the Mississippi State
Implementation Plan provide the following definition of ‘particulate matter, ’ ‘particulate
matter emissions,’ ‘PM2.5,’ ‘PM2.5 emissions,’ ‘PM10' and ‘PM10 emissions:’

“"Particulate matter." Any airborne finely divided solid or liquid material with an
aerodynamic diameter smaller than 100 micrometers.”9

“"Particulate matter emissions." All finely divided solid or liquid material, other than
uncombined water, emitted to the ambient air as measured by an applicable EPA Test
Method, an equivalent or alternative method specified by the EPA, or by a test method
specified in the approved State Implementation Plan.”10

“"PM2.5" Particulate matter with an aerodynamic diameter less than or equal to a
nominal 2.5 micrometers as measured by a reference method based on Appendix L of
40 CFR 50 and designated in accordance with 40 CFR 53 or by an equivalent method
designated in accordance with 40 CFR Part 53.”11 

“"PM2.5 emissions." Finely divided solid or liquid material, with an aerodynamic
diameter less than or equal to a nominal 2.5 micrometers, emitted to the ambient air as
measured by an applicable EPA Test Method, an equivalent or alternate method
specified by the EPA, or by a test method specified in the approved State
Implementation Plan.” 12

“"PM10." Particulate matter with an aerodynamic diameter less than or equal to a
nominal 10 micrometers as measured by a reference method based on Appendix J of
40 CFR 50 and designated in accordance with 40 CFR 53 or by an equivalent method
designated in accordance with 40 CFR Part 53.“13
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“"PM10 emissions." Finely divided solid or liquid material, with an aerodynamic
diameter less than or equal to a nominal 10 micrometers, emitted to the ambient air as
measured by an applicable EPA Test Method, an equivalent or alternate method
specified by the EPA, or by a test method specified in the approved State
Implementation Plan.“14

The definitions addressing particulate matter in its different forms above that are clearly
contained in the MDEQ air pollution control rules that have been subject to EPA SIP
approval must necessarily be interpreted to show that the prior Mississippi State
Implementation Plan plainly required consideration of condensible particulate matter to be a
constituent of total PM, total PM-2.5 and total PM-10 as regulated under the pre-existing
approved MS SIP.   

In particular, the references to liquid material stated in the PM definition shows that the
definition of PM previously considered condensible PM to be regulated in Mississippi’s
approved SIP and air pollution control program strategy.   Aerosalized liquids present as PM
in industrial emissions occur from discharge of high molecular weight carbonaceous
compounds or sometimes as discharge of sulfates and nitrate compounds in aqueous aerosols. 
While these materials may be present as a gas at elevated temperatures in an industrial stack
discharge such as from the Applicant’s proposed facility, they become liquids or solids at
conventional ambient air temperatures within a short time after release from a discharge
stack.   Such aerosols do contribute to ambient PM air contamination in the community.

Condensible PM is measured by applicable EPA test methods (Method 202 results; Method 5
results when both the front half and the back half particle sampling train cache is included in
reported totals) and are thus measurable by EPA method as referenced in the applicable rule
definition.

Because the pre-existing SIP approved MDEQ air pollution control rules mitigate that
condensible PM is part of the totality of particulate matter (and PM-2.5 and PM-10), no part
of the EPA PM-2.5 NSR Implementation Rule would have the effect of deregulated
condensible particulate matter in Mississippi prior to January 1, 2011 since the regulation of
condensible PM was already in place under provisions of the Mississippi State
Implementation Plan.   

Finally, we note that emissions which are condensible at the stack necessarily will be
detected as having an ambient impact for PM-10 and PM-2.5 federal reference method
ambient air quality monitoring devices.   This means that a rule that allegedly deregulated
emissions of condensible particulate matter cannot be construed as ensuring that omitting
condensible particulate matter from emissions regulation means it can be disregarded for
purposes of ambient sampling technique or predictive air quality modeling.   Inputs to
predictive air quality models must accurately reflect all physical emissions.  No rule
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allegedly deregulating condensible particulate emissions can possibly have the effect of
allowing such physical emissions to be ignored.   Such condensible particulate emissions that
are emitted will cause/contributed to ambient impacts and are measurable with federal
reference method monitoring techniques for determination of PM-2.5 NAAQS compliance.  
Condensible particulate matter emissions must be considered during work to make air
modeling predictions or otherwise such predictions can be significantly understated.

To summarize, no permit issuance by MDEQ-EPD to allow a major stationary source
applicant to receive an NSR permit in a manner as though condensible PM was not subject to
regulation in Mississippi.   The pre-existing MDEQ requirement ensuring that condensible
PM was considered part of the definition of ‘particulate matter’ and ‘particulate matter
emissions,’ as well as the need to consider condensible PM in predictive air quality
modeling, necessarily requires PSD air permit applicants to characterize all PM-2.5
emissions for the proposed Kemper IGCC facility and coal mine.

3.6 MDEQ-EPD Cannot Proceed as Though EPA’s PM-2.5 NSR Implementation
Rule Allowed the Use of PM-10 Emissions to be a Surrogate of PM-2.5 Because
Provisions of that Final Rule Affecting the Surrogate Policy Were Stayed in
Federal Court

The Applicant makes the following claim in a footnote on page 4-4 of the September 15,
2009 PSD air permit application submittal:

“On May 8, 2008 EPA issued final rules governing the implementation of the New
Source Review (NSR) program for particulate matter less then 2.5 micrometers in
diameter (PM2.5). This rule finalized several NSR program requirements for sources
that emit PM2.5 and other pollutants that contribute to PM2.5. However, it allowed
States with EPA approved PSD programs, such as Mississippi, to continue to use the
existing interim approach of relying on PM10 as a surrogate for PM2.5 until their
revised SIPs are adopted.  Because Mississippi has not yet adopted its revised SIP, the
facility is not significant for PM2.5. Rather, as EPA has advised, PM10 is used as a
surrogate for PM2.5 to meet PSD requirements until implementation of PM2.5 is
complete. See April 5, 2005 Memorandum from Stephen Page re: Implementation of
New Source Review Requirements in PM-2.5 Nonattainment Areas. The applicant
agrees that for this facility, which uses clean fuels and has inherently low PM
emissions, it is reasonable to use PM10 as the surrogate for PM2.5.”

Applicant’s rendition of the present regulatory situation is erroneous.   While EPA did indeed
publish a PM-10 surrogate grandfathering policy in its May 16, 2008 PM 2.5 NSR
rulemaking at 40 C.F.R. §52.21(i)(1)(xi), on September 22, 2009 EPA published a final
notice staying the effectiveness of that grandfathering provision until June 22, 2010.   The
effect of this EPA stay action is to deny the possibility that any air quality permit issued for
this facility can use PM-10 as a surrogate for evaluating PM-2.5, including the required air
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quality impact review for showing attainment and maintenance with the PM-2.5 NAAQS
standards. 

Although the Applicant’s regulatory portrayal as to the surrogate policy issue is erroneous, 
MDEQ-EPD is nevertheless proceeding as though the agency has embraced this same
erroneous view of now defunct EPA “surrogate” policy allowing PM-10 predictive results as
surrogate for PM-2.5.    Since MDEQ-EPD is proceeding as though the surrogate policy were
still in effect for PM-2.5, the fact that the agency is affording such consideration to the
Applicant serves as a basis for permit denial.

With the final effective date of the PM 2.5 NSR rule on July 15, 2008 and the stay on the
grandfather provision noted above, the federal regulation requires that the Mississippi State
Implementation Plan be considered to provide the requirement that PSD applicants provide
an air quality impact assessment that reviews the effect of permit issuance on attainment and
maintenance of National Ambient Air Quality Standards (NAAQS) for criteria pollutants
causing significant impacts as listed in the regulation.   There can be no exemption allowing
MDEQ-EPD and the Applicant to ignore PM-2.5. 

3.7 No Acceptable Technical Determination or Basis Exists for MDEQ-EPD’s Table
93 Depiction of PM-2.5 Emissions

Since the Applicant’s current September 15, 2009 allegedly “complete” air quality submittal
contains no emission characterization of PM-2.5 emissions at all, MDEQ-EPD has no basis at
all to state in “Table 93" of its Pre-Construction Review and Preliminary Determination15 that
the ‘PM10/PM2.5' project emissions are 522 tons per year.

3.8 Applicant’s September 15, 2009 Best Available Control Technology
Demonstration Submittal

3.8.1 Applicant’s Carbon Monoxide Best Available Control Technology
Demonstration Failed to Consider Syngas Processing Alternatives Featuring the
Water-Gas Shift Reaction

Commentors have made a diligent search of Applicant’s September 15, 2009 PSD air permit
application submittal for detailed process information on how syngas produced in the two
proposed site gasifiers.   The available Figure 2-3 block flow diagram does not show any
water-gas shift processing to produce molecular hydrogen by reacting carbon monoxide in
syngas with steam under the presence of a catalyst.  



In considering potential carbon monoxide emissions and process control alternatives, it is
essential that use of a water-gas shift reactor to generate hydrogen gas from syngas be
considered.   Firing combustion turbines on syngas processed to transform carbon monoxide
to hydrogen must necessarily affect and reduce carbon monoxide emissions from combustion
turbines.   This real physical effect must be evaluated during the carbon monoxide BACT
determination that must be done for the combustion turbine emissions.   

Neither the Applicant nor MDEQ-EPD considered that such a syngas processing alternative
be considered for the subject facility.   Without such consideration, there is certainty that the
Applicant BACT demonstration for this pollutant has not complied with EPA’s “top down”
BACT determination process, and may, in fact, not be considered as a BACT-controlled
facility.

3.8.2 Applicant’s Review of IGCC Facilities was Not Complete

The Applicant’s September 15, 2009 PSD air permit application failed to include the
Hyperion Energy Center IGCC power plant in the example list of IGCC facilities and their
emissions.   The Hyperion facility plans use of Selective Catalytic Reduction technology
during syngas combustion in order to reduce NOX emissions  - a technology that the
Applicant attempted to write off as being not technically feasible.   The Hyperion proposal
would appear to indicate that SCR technology combined with alternative gas cleaning and
processing, including both cryogenic processing and water-shift syngas transformation, is
feasible for an IGCC plant process equipment configuration.

3.8.3 The Applicant’s Best Available Control Technology (BACT) Demonstration
Failed to Comply with U.S. EPA’s Requirement for a “Top-Down” BACT
Determination 

The Applicant claimed that it performed a “top-down” BACT determination in compliance
with EPA’s method.    However all of the numeric BACT emission limitations shown in
Section 6 of the PSD air permit application are published as unsupported assertions.  
Nothing at all in the September 15, 2009 PSD air permit application  provides any
information at all on how the Applicant determined that the specific selected numerical
emissions claimed to constitute BACT and the maximum degree of emissions reduction that
is achievable.   Merely providing a table of other IGCC plant permit emission limits is not a
sufficient justification for any of the claimed BACT numerical emission limitations in the
September 15, 2009 submittal.

EPA’s “top-down” procedure requires that all technically feasible emission controls be
considered (including controls derived through use of technology transfer), that unregulated
air pollutants be considered in BACT determinations, incremental and cost of control
information be considered, that candidate BACT control emission levels be ranked in order
of effectiveness and that both annual and short term emission limitations be developed.  
None of these requirements were carried out or otherwise demonstrated in the Applicant’s
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submittal and failure to do so means that all of the proposed BACT emission limitation
determinations is properly supported on the record.

3.8.4 The Applicant Did Not Carry Out a BACT Review Covering Visible Emissions,
Which is Required for PSD NSR Permitting

There is no BACT review for visible emissions contained in the Applicant’s September 15,
2009 submittal.   Such a review is required.   In particular, there is no basis at all provided to
justify a 20% opacity limitation as BACT for either syngas or natural gas combustion and as
provided in the Draft Permit.

Other emission units with opacity of 40% throughout the Draft Permit are similarly
unsupported and cannot be considered as BACT visible emission limitations.

3.9 The Draft Permit Contains No Mercury Emission Limitations and No Mercury
Control Device Performance Requirements

The Draft Permit contains no provisions to numerically limit mercury emissions or to
otherwise subject mercury emission control devices to numerical verification of performance
standards as the permit does not include any such standards.

Given the potential for mercury emissions, the Draft Permit should be amended to include
mercury emission limitations reflecting a level of control achievable with activated carbon
control of such contaminated process gases from both combustion turbines and the acid gas
removal process.  The Draft Permit should also be amended to include mercury emissions
testing at combustion turbine and acid gas removal process vents.

3.10 The Draft Permit Fails to Address NSPS Subpart A Requirements

Requirements affecting process equipment and flares present at the facility under EPA
federal NSPS provisions at 40 C.F.R. Part 60, Subpart A are absent from all of the emission-
unit-specific provisions of the Draft Permit.   These  Subpart A requirements include
regulatory measures that should be applied to flares for monitoring and pilot flame detection
and requirements to conform to good air pollution control practice, among other applicable
requirements.   All of these requirements have been omitted from the Draft Permit and such
provisions must be included for applicable emission and process units at the proposed
facility.
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Correspondence 

August 25, 1999 

William Baumann, Chief

Combustion and Forest Products Section

Wisconsin Department of Natural Resources

101 South Webster Street

P.O. Box 7921

Madison, Wisconsin 53707-7921


Dear Mr. Baumann;


This letter is in reply to your May 26, 1999, letter regarding the Oscar Mayer Foods facility in

Madison, Wisconsin. You explain in your letter that Madison Gas & Electric (MGE) has

proposed to construct six electric generating units on Oscar Mayer's property and that these

units will have a dual purpose: (1) to provide backup electrical generating capacity to the Oscar

Mayer facility; and (2) to provide surplus electricity to the MGE system. You have asked

whether we would consider the generating units to be Oscar Mayer's "support facility" based on

the United States Environmental Protection Agency's (USEPA) preamble to the Final Rule for

Part 52 published in the August 7, 1980, Federal Register (45 FR 52695). According to that

preamble, if the generators do constitute Oscar Mayer's support facility, then the generators

and the Oscar Mayer facility may be one "stationary source" within the meaning of 40 CFR Part

52. We understand that, at least on this point, Wisconsin's Prevention of Significant 
Deterioration (PSD) regulations are nearly identical to the Federal PSD rule. In our discussion, 
we refer to Part 52 as we would if we were the permitting authority. Because your program is 
nearly identical to the Federal program under Part 52, we recommend that you look to the 
same guidance in making your analysis under Part 51 and your PSD program. 

Part 52 defines "stationary source" as "any building, structure, facility, or installation which 
emits or may emit any air pollutant subject to regulation under the Act" and further defines 
"building, structure, facility or installation" as "all of the pollutant-emitting activities which belong 
to the same industrial grouping, are located on one or more contiguous or adjacent properties, 
and are under the control of the same person (or persons under common control." 40 CFR Part 
52.21(b)(5) and (6). The generators MGE proposes to construct will be contiguous or adjacent 
to the Oscar Mayer facility. Thus, if the generators and the Oscar Mayer facility also belong to 
the same industrial grouping and are under common control, then they constitute one stationary 
source under Part 52. 

Pollutant-emitting activities are considered to be part of the same industrial grouping if they 
have the same first two digit SIC code. 40 CFR Part 52.21(b)(6). In addition, a support facility is 
considered to be part of the same industrial grouping as that of the primary facility it supports 
even if the support facility has a different two digit SIC code. One source classification 
encompasses both primary and support facilities, even when the latter includes units with a 
different two digit SIC code. Support facilities are typically those which convey, store, or 

1 of 3 4/9/01 3:32 PM 



http://yosemite.epa.gov/r5/ardcorr...4dc3b862567ec00554873?OpenDocument 

otherwise assist in the production of the principal product." (45 FR 52695) (August 7, 1980). 

USEPA has provided a great deal of guidance to States and sources regarding support 
activities since 1980, in which the Agency has emphasized that determinations of this nature 
are very fact-specific. USEPA provided a detailed summary of the Agency's existing policy in a 
recent public draft of a proposed rulemaking. See Draft preamble to the Part 70 revisions 
(notice of availability published June 3, 1997, (62 FR 30289)). In short, where more than 50% of 
the output or services provided by one facility is dedicated to another facility that it supports, 
then a support facility relationship is presumed to exist. Even where this 50% test is not met, 
however, other factors may lead the permitting authority to make a support facility 
determination. Support facility determinations can depend upon a number of financial, 
functional, contractual, and/or other legal factors. These include, but are not limited to: (1) the 
degree to which the supporting activity receives materials or services from the primary activity 
(which indicates a mutually beneficial arrangement between the primary and secondary 
activities); (2) the degree to which the primary activity exerts control over the support activity's 
operations; (3) the nature of any contractual arrangements between the facilities; and (4) the 
reasons for the presence of the support activity on the same site as the primary activity (e.g., 
whether the support activity would exist at that site but for the primary activity). Where these 
criteria indicate a support relationship, permitting authorities may conclude that a support 
activity contributing more or less than 50% of its output may be classified as a support facility 
and aggregated with the facility it supports as part of a single source. 

One could argue that the generators at issue here will serve as a support facility to Oscar 
Mayer. Although it is unlikely that 50% of their output will go to Oscar Mayer, the generators 
would not be at this location but for the presence of Oscar Mayer and its potential need for 
backup power in the event of an outage. Also, the contract between Oscar Mayer and MGE 
provides that when Oscar Mayer needs back-up power due to an outage, the generators will 
automatically send power to Oscar Mayer, regardless of whether or not MGE also needs power 
from these generators. 

However, even if the facts here establish a support relationship, we are concerned that the 
Oscar Mayer facility and the six generators at issue may not be under "common control" so as 
to make them one stationary source under Part 52. In an August 2, 1996, memorandum 
regarding major source determinations for military installations (which can be located at the 
USEPA Internet website: http://www.epa.gov/ttn/oarpg/t5/memoranda/dodguid.wpd), John S. 
Seitz, Director of USEPA's Office of Air Quality Planning and Standards, indicated that a 
common control determination must focus on who has the power to manage the 
pollutant-emitting activities of the facilities at issue, including the power to make or veto 
decisions to implement major emission-control measures or to influence production levels or 
compliance with environmental regulations. Oscar Mayer "controls" the operation of the 
generators only to the extent that, in the event of an outage, Oscar Mayer would be entitled to 
100 percent of the output until normal power distribution is restored. According to their contract, 
if an outage occurs and Oscar Mayer is receiving no electricity from the main grid, the backup 
generating system would automatically come on-line to supply electricity to Oscar Mayer. 
However, Oscar Mayer has no ownership interest in the generators and nothing in its contract 
with the owner, MGE, indicates that Oscar Mayer will have any power to manage the 
generators' pollutant-emitting activities or to make any decisions relating to emission control or 
compliance with environmental regulations. 

The Seitz memo also indicates that where, as here, a contract provides that less than 100% of 
output will go to the primary activity, the permitting authority should consider the following 
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factors: (1) how integral the contracted activity is to the primary entity's operations; (2) the 
percentage of output that goes to the primary entity; (3) whether the activity must be on site to 
perform its service or produce its product; (4) whether the activity would remain on site if the 
primary entity no longer received the output; and (5) the terms of the contract between the 
primary and secondary entities. Although, in the event of an outage, the backup power from 
these generators would be crucial to Oscar Mayer's operations, it is not likely that the power 
provided during such outages will exceed 10% of total output. Also, although the generators 
probably would not be on the Oscar Mayer facility but for the presence of Oscar Mayer, these 
generators need not be on the Oscar Mayer site in order to fulfill their intended dual purposes. 
They could be located elsewhere and serve the same purposes. 

As the permitting authority, you must ultimately determine whether the Oscar Mayer facility and 
these generators constitute one stationary source for purposes of implementing your PSD 
program. However, if we were making this determination based upon our own PSD regulations 
and our guidance as discussed above, we would find, based on the specific facts which have 
been presented to us, that the Oscar Mayer facility and the six generators to be located on the 
Oscar Mayer property are not under "common control", and, therefore, USEPA would not 
consider them one stationary source within the meaning of Parts 51, 52 and 70. 

If you have any further questions, please feel free to contact me or contact Constantine 
Blathras at (312) 886-0671. 

Sincerely yours, 

/s/ 

Robert B. Miller, Chief 
Permits and Grants Section 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION III


1650 Arch Street

Philadelphia, Pennsylvania 19103-2029


Mr. James Salvaggio

Director of Air Quality

Pennsylvania Department of Environmental Protection

Rachel Carson State Office Building

P.O. Box 8468

400 Market Street

Harrisburg, PA 17105-2063


Dear Mr. Salvaggio:


This is in response to your request for EPA to make a determination on whether the project 
between Northeast Hub Partners (NE HUB) and United Salt consisting of a proposed salt plant and 
solution mining and gas storage operations should be considered a single facility for applicability under 
Prevention of Significant Deterioration (PSD) and New Source Review (NSR) requirements. 

On April 17, 2000, a meeting was held between NE HUB, the Pennsylvania Department of 
Environmental Protection (PADEP) and the Environmental Protection Agency (EPA) at the PADEP 
office in Harrisburg, Pennsylvania to discuss the proposed project. During the meeting, extensive 
information was provided on the merits of the project as well as the legal difficulties encountered with 
local competitors. It was indicated that the project would involve solution mining of a salt formation to 
create multiple gas storage caverns over a 10-20 year period. Rather than use subsurface re-
injection/disposal of the brine, which is a by-product of the solution mining, NE HUB would contract 
with United Salt Company to recover salt from the brine. Furthermore, once the salt is recovered, the 
process water would be returned to NE HUB to be used again in the solution mining process in an effort 
to conserve fresh water. United Salt will be located three miles from NE Hub on land currently owned 
by NE Hub’s parent company. This land will eventually be turned over to United Salt once its 
obligations under the Project Agreement have been fulfilled. There will be three dedicated pipelines 
between NE Hub and United Salt to allow brine to be pumped to United Salt, pump process water back to 
NE Hub and to return mineral deposits to the bottom of the caverns. NE Hub has committed to 
furnishing at least 1350 gal/min of the 1600 gal/min (84%) of the brine capacity that United Salt’s 
operation can process through a Brine agreement. 

EPA recognizes that the proposed salt recovery and water conservation efforts proposed by NE 
HUB and United Salt have significant environmental benefits and that such practices need to be 
encouraged. However, in making a single source applicability determination for purposes of major new 
source air permitting, EPA relies on specific federal regulations and guidance that evaluates the 
relationship between these two facilities and whether they are operating together as one source, based on 
a “common sense” notion of source. Upon review of the information presented at the April 17 meeting, 
and the Project Agreement subsequently forwarded to EPA by NE Hub, EPA does believe that NE Hub 
and United Salt meet the “common sense” notion of source and should be considered together as one 
major source for purposes of air permitting applicability. EPA’s rationale for this determination is 
discussed below. 

Customer Service Hotline: 1-800-438-2474 
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Pennsylvania’s definition of source under its federally approved Prevention of Significant 
Deterioration (PSD) Program is the same as EPA’s definition, which is: 

“All of the pollutant-emitting activities which belong to the same industrial grouping, are located 
on one or more contiguous or adjacent properties, and are under the control of the same person 
(or persons under common control) except the activities of any vessel. Pollutant-emitting 
activities shall be considered as part of the same industrial grouping if they belong to the same 
Major Group (i.e., which have the same two-digit code) as described in the Standard Industrial 
Classification Manual...”. 

Furthermore, in the August 7, 1980 preamble to the PSD regulations (45 FR 52695), EPA 
clarified the definition of “support facility”, which states: 

“Each source is to be classified according to its primary activity, which is determined by its 
principal product or group of products produced or distributed, or services rendered. Thus, one 
source classification encompasses both primary and support facilities, even when the latter 
includes units with a different two-digit SIC code. Support facilities are typically those which 
convey, store, or otherwise assist in the production of the principal product. Where a single unit 
is used to support two otherwise district sets of activities, the unit is to be included within the 
source which relies most heavily on its support..”. 

Therefore, in defining the source where a potential support relationship exists between two or 
more facilities in a PSD or attainment area, the difference in SIC codes becomes irrelevant and the only 
factors remaining to be considered are whether the facilities are contiguous or adjacent and under 
common control as considered according to the “common sense” notion of what constitutes a single 
source. Under nonattainment new source review, Pennsylvania’s federally approved definition of 
“facilities” found at 25 Pa. Code Chapter 127, Subpart E does not include a requirement for sources to 
have the same SIC code to be part of the same facility. So, here too the only factors to be considered are 
whether the facilities are contiguous or adjacent and under common control. 

EPA determines whether two sources are considered to be contiguous or adjacent on a case-by-
case basis. This has been stated in the preamble to the August 7, 1980 PSD regulations and reiterated in 
a number of EPA guidance documents. The determination of whether two sources are adjacent is based 
on the “common sense” notion of source, and whether the distance between two facilities is sufficiently 
small that it enables them to operate as a single source. In EPA’s letter dated January 15, 1999, to the 
Pennsylvania Department of Environmental Protection (PADEP) regarding a PSD applicability 
determination for United Salt, EPA listed several questions that could be used to evaluate the relationship 
between United Salt and NE Hub. During our April 17 meeting, NE Hub indicated that United Salt 
would be located three miles from NE Hub on land currently owned by an NE Hub parent company. It 
was further indicated that there would be dedicated pipelines between the facilities, one of which will be 
providing all of the brine that United Salt would use to extract its salt for sale. It was stated that United 
Salt is locating where it is to enable NE Hub to provide them with the brine needed for its salt production 

plant. This operation will last for about 10-20 years and, during this time, NE Hub would be the primary 
provider of feed for United Salt’s operation. Given the proximity of these two sources, the dedicated 
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pipelines between them and the fact that United Salt would not have a viable operation at this location 
but for the existence of NE Hub, it is clear that these two facilities meet EPA’s criteria for being 
considered to be contiguous or adjacent. 

The remaining factor to be considered in defining the source is whether a common control 
relationship exists between NE Hub and United Salt. As indicated in EPA’s January 15, 1999 letter to 
PADEP, a determination of common control may be made on the basis of direct control or indirect 
control. Facilities are considered to be under direct control when they are owned or operated by the same 
controlling entity. Facilities may be considered to be under indirect control when goods or services, 
provided by one facility which is collocated and under a contract-for-service agreement with the other 
facility, is integral to or contributes to the output provided by the separately owned or operated activity 
with which it operates or supports. In this case, while there is no direct ownership of both NE Hub and 
United Salt, an indirect control relationship exists which will be established through Project and Brine 
Agreements between these two companies. As indicated previously, United Salt will be located in close 
proximity to NE Hub, on land owned by NE Hub’s parent company, with dedicated pipelines connecting 
the two facilities. NE Hub, as stated in the Project Agreement, will incur all costs associated with the 
permitting and construction of United Salt. Upon closing the Project Agreement and commencement of 
the Brine Supply Agreement, the land which United Salt is constructing on will be turned over to them 
for an agreed upon price equivalent to a portion of the investment NE Hub made in constructing the salt 
plant. The Brine Supply Agreement, required pursuant to the Project Agreement, will establish a 
relationship between NE Hub and United Salt that lasts for 10-20 years. The provisions contained in the 
Project Agreement (including the commitment to complete a Brine Supply Agreement) establish an 
indirect control relationship between these two facilities. 

Therefore, based on the “common sense” notion of source, EPA believes that NE Hub and 
United Salt should be considered to be both contiguous or adjacent and under common control and will 
be operating together as though they were one source. If you have any questions regarding this 
determination, please contact Kathleen Henry, Chief, Permits and Technical Assessment Branch at 
(215) 814-2175, or Donna Weiss of her staff at (215) 814-2198. 

Sincerely, 

Judith M. Katz, Director 
Air Protection Division 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
 

REGION 7 
901 N. 5th STREET 

KANSAS CITY, KANSAS 66101 

 AIR PERMITTING AND
COMPLIANCE BRANCH 

                     December 6, 2004 
 
James Pray 
Brown, Winick, Graves, Gross, 
Baskerville and Schoenebaum, P.L.C. 
666 Grand Avenue, Suite 2000 
Des Moines, Iowa  50309-2510 
 
Dear Mr. Pray: 
 
 During a recent visit in Des Moines, and in a subsequent letter dated October 15, 
2004, you asked EPA Region 7 to carefully consider whether the “support facility” 
concept should be applied to country grain elevators that are located near value-added 
agricultural industries such as ethanol plants.  The concern is that if a new ethanol plant 
locates too closely to an existing country grain elevator or series of elevators throughout 
the local grain supply network, the owners and operators of the grain cooperatives may 
inadvertently be drawn into the PSD (Prevention of Significant Deterioration) permitting 
program or may otherwise be co-located with the ethanol plant for permitting purposes.  
If PSD is triggered, you suggest that the result can be economically devastating for a 
country elevator because it may have to install hundreds of thousands of dollars of 
control equipment that would never otherwise be required.   
 

As an alternative to a “support facility” finding, you asked EPA to consider a 
common sense approach that would factor in the historical relationship between elevators 
and their local farmers and the notion that grain and other ethanol feed stocks are 
commodities which can be bought, sold, and traded on the open market.  Since corn and 
other commodity feed stocks are available anywhere there is a production network (e.g. 
farms, elevators, and transportation), you suggest that it is not necessary to tie an ethanol 
plant to any one or more of these entities, thus preserving the independence of the 
country elevator system.   

 
While we understand the elegance of a simple, straightforward determination that 

independent country elevators should not universally be considered a support facility for  
a new ethanol plant locating nearby, such a general finding is not possible given the 
unique circumstances that may exist at each installation.  The determination of whether 
two activities are within the scope of a single source is a case-by-case determination that 
depends on several criteria set forth in regulations and the facts of each situation.   

 
The SIP-approved PSD regulations of the Iowa Department of Natural Resources 

adopt the EPA’s PSD regulation by reference [Iowa Administrative Code § 567-
22.4(455B)].  Thus, even though Iowa operates a SIP-approved PSD program, the  
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regulations at 40 C.F.R. § 52.21 (as amended through March 12, 1996) are applicable to 
sources in attainment or unclassifiable areas in Iowa.  The determination of the scope of a 
stationary source subject to the PSD program in Iowa is therefore governed by the 
definitions in sections 52.21(b)(5) and 52.21(b)(6).  In accordance with these definitions, 
a stationary source is a building, structure, facility or installation, which is, in turn, 
defined as follows: 

 
All of the pollutant-emitting activities which belong to the same industrial 
grouping, are located on one or more contiguous or adjacent properties, and are 
under the control of the same person (or persons under common control).  
Pollutant-emitting activities shall be considered as part of the same industrial 
grouping if they belong to the same “Major Group” (i.e. which have the same first 
two digit code) as described in the Standard Industrial Classification Manual.   
 

Thus, pollutant-emitting activities are generally considered part of a single stationary 
source when these activities are (1) part of the same industrial grouping (as determined 
by applicable SIC codes), (2) contiguous or adjacent, and (3) under common control.  In 
several guidance documents, EPA has recognized that one or more of these criteria can 
be satisfied when an emissions unit is a “support facility” or serves in a supporting role 
for a primary activity at a nearby location.  
 

One approach to separating sources is to find that they are neither adjacent or 
contiguous to each other.  In the general scenario you present, it is unclear whether this is 
a typical circumstance or not.  Generally, the closer two facilities are the more likely they 
may be considered contiguous or adjacent.  In addition, the existence of a dedicated 
pipeline or transportation link for moving materials between two facilities may also be 
relevant to this determination.  
 

Once two sources are found to be contiguous or adjacent by virtue of their 
proximity and interaction with one another, the focus may shift to the nature of that 
interaction and how they may control or support each other.  This usually requires a case 
by case evaluation to determine if common control is present.  Even where facilities have 
separate legal owners, EPA has found that common control may be established on the 
basis of a contract which creates a support or dependency relationship between the 
facilities.1

 
In a related example, we would not typically connect a fuel oil supplier to an adjacent 
industrial site just because the company fires oil, another widely-traded commercial 
product, in its boilers.  Instead, we would first determine whether “common control” 

exists between the two entities.  As long as the oil supply vendor and industrial facility do 
not "exercise restraining or directing influence over," "have power over,"  

                                                 
1 Letter from Richard R. Long, EPA Region 8 to Julie Wrend, Colorado Department of Public Health 
regarding “Single Source Determination for Coors/TriGen” (Nov. 12, 1998) 
<http://www.epa.gov/Region7/programs/artd/title5/t5memos/coorstri.pdf> 

http://www.epa.gov/Region7/programs/artd/title5/t5memos/coorstri.pdf
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"have power of authority to guide or manage," or "regulate economic activity over" each 
other2, based on the various factors described in previous EPA guidance, it is likely that 
the common control link would be broken and the two sources would not be considered a 
single source for permitting purposes.   

 
Similarly, based on the general scenario you present, we agree that if an ethanol 

plant is purchasing grain on the open market and accepts delivery from a number of 
different suppliers in minority proportions, then there would typically be no basis for a 
common control determination.  Therefore, as long as the traditional commodity 
transactions between the country elevators and the ethanol plant occur at arms length, the 
grain suppliers would likely not be considered to be under common control for permitting 
purposes.  On the other hand, if a grandfathered grain elevator executes a contractual 
agreement with an adjacent or contiguous greenfield ethanol plant to provide the bulk of 
its output, then it may be more difficult to demonstrate that the two entities are not under 
common control.     

 
If the facts of a case-by-case evaluation show the common control of two 

contiguous or adjacent plants, we would then turn our attention to whether the 
installations share a common standard industrial classification code.  In most cases where 
they operate independently, the ethanol plants and grain suppliers are not likely to share a 
common standard industrial classification (SIC) code.  Ethanol plants are typically found 
in Group 28 for chemical manufacturing.  Grain handling is typically found in Groups 20 
or 51 depending on the nature of the operation.  However, a support facility may be 
considered to be a part of the same major group as the primary facility it supports even if 
the support facility would be classified in a separate group when operated 
independently.3   Thus, in the case of a grain elevator and an ethanol plant, the single 
source determination  could hinge on a determination of whether one facility was a 
support facility for another.   

 
EPA’s August 25, 1999, “Oscar Meyer”4 determination, while not directly 

relevant to the circumstances you describe, looks at whether the placement of emergency 
backup generators by the local utility on the Oscar Meyer property constitutes a support 
facility.  EPA notes that it 

 

                                                 
2 Letter from William Spratlin, EPA Region 7 to Peter Hamlin, Iowa Department of Natural Resources re 
Common Control(September 18, 1995).   
<http://www.epa.gov/Region7/programs/artd/air/title5/t5memos/control.pdf> 
 
3 45 Fed. Reg. 52695 (Aug. 7, 1980); Letter from Robert B. Miller, EPA Region 5 to William Baumann, 
Wisconsin Department of Natural Resources regarding Oscar Mayer and Madison Gas & Electric (Aug. 25, 
1999) [“Oscar Meyer”]; Memorandum from John S. Seitz, EPA OAQPS entitled “Major Source 
Determinations for Military Installations under the Air Toxics, New Source Review, and Title V Operating 
Permit Programs of the Clean Air Act” (Aug. 2, 1996) 
<http://www.epa.gov/Region7/programs/artd/air/nsr/nsrmemos/dodguide.pdf> 
 
4 Letter from Robert B. Miller, EPA Region 5 to William Baumann, Wisconsin Department of Natural 
Resources cited above.  
  

http://www.epa.gov/Region7/programs/artd/air/title5/t5memos/control.pdf
http://www.epa.gov/Region7/programs/artd/air/nsr/nsrmemos/dodguide.pdf
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… has provided a great deal of guidance to States and sources regarding support 
activities since 1980, in which the Agency has emphasized that determinations of 
this nature are very fact-specific.  USEPA provided a detailed summary of the 
Agency's existing policy in a recent public draft of a proposed rulemaking.  See 
Draft preamble to the Part 70 revisions (notice of availability published June 3, 
1997, (62 FR 30289)).  In short, where more than 50% of the output or services 
provided by one facility is dedicated to another facility that it supports, then a 
support facility relationship is presumed to exist.  Even where this 50% test is not 
met, however, other factors may lead the permitting authority to make a support 
facility determination.  Support facility determinations can depend upon a number 
of financial, functional, contractual, and/or other legal factors.  These include, but 
are not limited to:  (1) the degree to which the supporting activity receives 
materials or services from the primary activity (which indicates a mutually 
beneficial arrangement between the primary and secondary activities); (2) the 
degree to which the primary activity exerts control over the support activity's 
operations; (3) the nature of any contractual arrangements between the facilities; 
and (4) the reasons for the presence of the support activity on the same site as the 
primary activity (e.g., whether the support activity would exist at that site but for 
the primary activity).  Where these criteria indicate a support relationship, 
permitting authorities may conclude that a support activity contributing more or 
less than 50% of its output may be classified as a support facility and aggregated 
with the facility it supports as part of a single source. 

 
Finally, it is important to note that what an ethanol plant can do and what it 

actually does when making its grain purchase decisions may affect whether common 
control or a support facility relationship exists or not.  For example, if an ethanol plant 
purchases grain from an array of local country grain elevators, such transactions appear to 
occur within the commodity scheme you suggest.  However, if an ethanol plant has many 
supply choices but instead opts to enter into contracts to purchase only from the elevator 
next door, then such transactions may appear to be more like two sources acting as one.   

 
In summary, because of the unique details that each installation presents it is not 

possible to pre-determine all the circumstances under which a grain supply elevator may 
be a single source by itself or an included part of a larger stationary source.  Nor is it 
possible to grant a broad commodity-based exception when determining PSD source 
applicability.  In that regard, we encourage you to work closely with your state and local 
air pollution control agencies to evaluate these site-specific factors.  As a final note, even 
though we encourage SIP-approved PSD states like Iowa to follow EPA guidance to 
ensure consistency in implementation of the program, such guidance is not legally 
binding and does not substitute for the controlling regulations.  EPA and the states retain 
the discretion to apply the regulations and to reach different conclusions where 
appropriate based on differing specific circumstances of particular cases.  Further, the  
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methodology described above is not intended to imply that the three key criteria for a 
single source determination must be evaluated in any particular order.  All three criteria 
must be satisfied at the same time in order for activities to be considered part of a single 
source. 
 

We have coordinated this response with EPA’s Office of Regional Counsel, 
Office of General Counsel, Office of Enforcement and Compliance Assurance, and 
Office of Air Quality, Planning & Standards.  If you have any questions, please contact 
Jon Knodel at (913) 551-7622 or knodel.jon@epa.gov. 
 
      Sincerely, 
 
      /s/  
 
      JoAnn Heiman 
      Chief 
      Air Permitting and Compliance Branch 
 
cc: Catherine Fitzsimmons, Iowa Department of Natural Resources 
 Dave Phelps, Iowa Department of Natural Resources 

mailto:knodel.jon@epa.gov
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Nov 03, 1986 

Mr. Allen Eli Bell 
Executive Director 
Texas Air Control Board 
6330 Highway 290 East 
Austin, Texas 78723 

Re: 	 PSD Applicability Request, Valero Transmission Company Yoakum, DeWitt 
County, Texas 

Dear Mr. Bell: 

We have reviewed Valero Transmission Company's request for an applicability determination of 
Prevention of Significant Deterioration (PSD) permit requirements to the expansion at their 
Gohlke Plant in DeWitt County, Texas. At issue is whether the relationship between Valero 
Transmission Company, as a service provider under the SIC major code 49, to Valero Gathering 
Company under SIC major code 13 is such that there are two distinct PSD sources here. 

Valero asserts that its gathering company is a separate company from its transmission company. 
Valero Gathering Company processes the gas from wells to remove hydrogen sulfide, carbon 
dioxide, and water to meet pipeline specifications prior to custody transfer to Valero 
Transmission Company. The principal product of Valero Gathering Company is pipeline quality 
natural gas under the SIC major code 13, while the principal product of Valero Transmission 
Company is the distribution of natural gas through a pipeline system under the SIC major code 
49. Valero maintains that the Gathering Company does not convey, store, or otherwise assist in 
the production of Valero Transmission's principal product, and therefore concludes that the two 
companies are separate sources for the purpose of PSD applicability. For similar reasons, Valero 
maintains that Valero Hydrocarbon Company, an extraction facility in close proximity to Valero 
Transmission Company with an SIC major code 13, is a separate source from Valero 
Transmission Company. 

In reviewing the PSD requirements, it is evident that each source is to be classified according to 
its primary activity which is determined by its principal product or group of products. Thus, one 
source classification encompasses both primary and support facilities, even if it includes units 
with different two digit SIC codes. Support facilities are typically those which convey, store, or 
otherwise assist in the production of the principal product or group of products produced or 
distributed, or services rendered. See 45 FR 52695 (August 7, 1980). 

6T-EN 6T-E 6C-T 
ASCENZI HEPOLA GREENFIELD 
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At issue is whether Valero Transmission Company is a support facility to Valero Gathering 
Company. A review of the activities of the two companies indicates that both companies produce 
natural gas as their principal product. We consider Valero Transmission Company as a support 
facility to Valero Gathering Company since the Transmission Company receives the processed 
natural gas from Valero Gathering Company and compresses it for distribution into a pipeline 
system. Thus, Valero Transmission Company is a support facility to Valero Gathering in that it 
conveys the product natural gas from the processing plant into the pipeline system. Available 
information further indicates that conveyance of the product natural gas through the Transmission 
Company is the only means of introducing the product natural gas into commerce. The Gathering 
Company is not equipped to introduce its product into commerce by any means other than 
through the Transmission Company. Consequently, for the purposes of determining whether 
modifications to Valero Transmission Company would be subject to PSD, Valero Transmission 
Company and Valero Gathering Company are considered to be one source. 

On September 26, 1986, Mr. Ken Waid of Waid and Associates asked for clarification on how the 
distance between two facilities would affect the applicability of the PSD regulations' one source 
classification to such facilities. In the case of Valero Gathering Company and Valero Transmission 
Company, the distance between them does not affect the applicability of the PSD regulations' one 
source classification to such facilities since they are on contiguous properties. The gathering and 
transmission plants are one source for the reasons stated above. For cases where sources are not 
located on contiguous or adjacent properties, EPA cannot say precisely how far apart the 
activities must be in order to be treated separately. EPA can only answer that question through 
case-by-case determinations See 45 FR 52695 (August 7, 1980). 

If you have any questions, please call Mr. Stanley M. Spruiell of my staff at (214) 767-9875. 

Sincerely yours, 

(s) JACK S. DIVITA 

for

William B. Hathaway

Director

Air, Pesticides and Toxics Division (6T)


cc: 	 Mr. Lawrence Pewitt, P.E., Director 
Permits Division 
Texas Air Control Board 

bcc: 	 Ascenzi (6T-EN) 
Diggs (6T-AN) 
Rasnic (EN-341) 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C. 20460


APR 24 1980


OFFICE OF ENFORCEMENT


MEMORANDUM


SUBJECT: PSD Applicability Determination


FROM:	 Director

Division of Stationary Source Enforcement


TO:	 Allyn Davis, Director

Air and Hazardous Materials Division

Region 6


This is in response to your memo of March 18, 1980, regarding

the applicability of the PSD regulations to surface coal mines

which would be located adjacent to power plants. Your memo

described two specific cases involving the construction of power

plants, coal mines, and coal preparation plants which would be

located on adjacent properties and owned by the same persons. In

the first case, Brazos Coal Ltd. plans to construct a new power

plant and new coal mine, both at the same time, at the same site.

In the second case, the Southwestern Electric Power Company has

already obtained a PSD permit for a power plant and is planning to

add a coal mine at the same site.


A question fundamental to both cases is whether two

independent facilities can be considered part of the same source

when they are located on adjacent properties and are owned by the

same persons. The answer to that question is yes; they should be

considered part of the same source. The definition of source in 40

CFR §52.21(b)(1979) is:


"any structure, building, facility, equipment, installation,

or operation (or combination thereof) which is located on

one or more contiguous or adjacent properties and which is

owned or operated by the same person (or by persons under

common control)."


In the amendments proposed September 5, 1979, the wording of the

definition of source changed but the meaning is still the same: a

source includes all units owned or operated by the same person on

contiguous or adjacent properties.




The next question which must be answered is: What should you

call the source in these particular cases ("source" meaning all

units on the property)?


One reasonable approach would be to look at the purpose or

products of the units on contiguous or adjacent properties.

Electric power can be identified as a product of both sources,

which each consist of a coal-burning power plant, coal mine and

coal preparation plant. Therefore, all the units at each source

fall under the source category "power plant". Hence, I would

consider Brazos Coal Ltd.’s proposed power plant and coal mine to

be all one source, a power plant. And I would consider the

addition of a mine at Southwestern Electric’s power plant to be a

modification of the power plant.


In both cases, the source is a power plant which basically is

one of the 28 categories listed under section 40 CFR 52.21(b)(1).

Therefore, even under the stay (45 FR 7800), fugitive emissions

should be included in calculating the potential emissions

increases at both sources.


I realize that this interpretation may not provide the same

treatment for all surface mines. However, it is consistent with

the definitions and with the intent of the regulations.


Should you have any questions, please contact Libby Scopino

of my staff at 755-2564.


Edward E. Reich


cc:	 J. Weigold

P. Wyckoff

Regional PSD Contacts




UNITED STATES ENV1RONMENTAL PROTECTION AGENCY


DATE: March 18, 1980


SUBJECT:	 PSD Applicability Determinations in Consideration of EPA's Stay to

the 1978 Regulations


FROM: Allyn Davis, Director

Air and Hazardous Materials Division


TO:	 Edward Reich, Director

Division of Stationary Source Enforcement


As a result of EPA's stay to the application of 40 CFR 51.24 and 52.21 of

the 1978 PSD regulations, we have found that most of the permit applications

for surface mining operations are no longer subject to permit review. This

is attributed to the majority of emissions being fugitive at mine sites and,

since the fugitive emissions are no longer included in determining the

source's potential to emit, these mines are no longer major sources.


Fugitive emissions are, however, included in determining the potential to

emit pollutants from a fossil fuel-fired electric power plant. We presently

have two permit applications for power plants associated with surface coal

mines in which the power plant and the mine are located at the same site,

the property is contiguous, and both the power plant and mine are under

common ownership.


In our first case, Brazos Coal Ltd, both the power plant and the surface

mine are to be considered for a PSD permit. The power plant, if considered

independently of the mine, is a major source. The power plant and mine are

not independent operations but they could conceivably be independent if the

mine were to sell the coal to a purchaser other than the associated power

plant.


Is this surface mine a facility of a major source (the power plant), and if

so, must the mine undergo permit review for the fugitive mining emissions?


In our second case, Southwestern Electric Power Company, the power plant has

already obtained a PSD permit and is now seeking a permit for the mine. The

coal preparation plant was permitted along with the power plant which means

that there are no point source emissions at the actual mining site.


Is this surface mine to be considered a modification to a major source (the

power plant), and as such, are the fugitive mining emissions subject to

permit review?


Our concern is that we apply the stay such that the permit review requirements

are consistent for all surface mining operations. If the owner in either

application were to sell land between the power plant and the mine, the

property would no longer be contiguous, the mines would no longer be major

sources, and the mines would not be subject to the PSD review. If this is

allowed, sources could easily circumvent permit review for the mines.




One approach to this problem might be to view all surface mines as sources

which are independent of power plants. However, we would have to develop

criteria in order to discern what operations should be considered with the

power plant and what operations should be considered with the mine. For

instance, in our first case, the coal preparation facility is located at the

mine site. In our second case however, the coal preparation facility is

located at the power plant site. The location of the preparation plant becomes

critical when considering mining operations under the stay. The

preparation plant is the only facility at these mining operations with

significant point source emissions.


We need definitive guidance on how to apply the stay to the Brazos Coal and

Southwestern Electric Power Company mines, as well as other permit

applications which we may receive prior to finalization of the revised

regulations. Please contact us by April 4, 1980 concerning the PSD

applicability requirements for the two cited cases so that we can proceed with

permit processing.


If you have any questions concerning the issues that we have raised on

surface mines, please contact Kathy Bell at (FTS) 729-2742.


. 

cc:	 Air & Hazardous Materials Division,

Regions 7, 8, and 9





